February 14, 2011

125th Maine State Legislature

Joint Select Committee on Regulatory Fairness and Reform
c/o Office of Policy & Legal Analysis

13 State House Station
Augusta, ME 04333

Re: Maine Chapter of The Wildlife Society & Maine Association of Wetland Scientists Response to LD 1
Dear Co-Chairs Senator Courtney & Representative McKane:

Good Morning. Thank you Senator Courtney & Representative McKane and the rest of the Joint Select Committee on Regulatory Fairness and Reform for allowing me to speak before you today. My name is Rodney Kelshaw. I am the Chair of the Maine Association of Wetland Scientists (MAWS) Legislative Subcommittee and the Maine Chapter of The Wildlife Society (METWS) Policy Committee. I spoke before your committee on February 10th in Bangor and asked that the committee consider MAWS and TWS as stakeholders in upcoming natural resource and wildlife legislation and invited you to contact us if you have any questions regarding implementation of proposed legislation, or if you have questions regarding wildlife and natural resources. MAWS was established in 1990 by a group of environmental professionals, scientists and students who work, live and learn in and around the great State of Maine. The purpose of establishing MAWS was to institute a non-profit organization that will promote the profession and understanding of wetland science in Maine and protect the public interest. The Association currently has approximately 150 members that work closely with state and federal regulatory agency staff during all phases of planning and permitting projects, and assists private landowners in complying with municipal, State, and federal regulations for wetlands and other protected natural resources on a daily basis. The Maine Chapter of TWS was established in 1976 and is a local membership organization of The Wildlife Society, an international non-profit scientific and educational association dedicated to excellence in wildlife stewardship through science and education. The membership of the Maine Chapter of TWS includes approximately 96 wildlife professionals and other concerned individuals employed by government agencies, academic institutions, private firms, and non-governmental organizations, working to promote sound stewardship of wildlife resources throughout Maine. 
Many of our members have read the Phase I of Governor’s Regulatory Reform Proposals and we were in attendance at the “Roundtable on Maine People and the Environment” on January 20th. We are encouraged to hear the Governor’s intent to emphasize “common sense and sound science” as a guide for legislation. Today you will hear from members of MAWS and TWS providing you with examples of changes that could be made to make processes more efficient and changes that should not be made because they may not change the process and/or could be detrimental to the environment. These determinations will be based on real world experience, common sense and science. I will share a few of those with you now.
One of the bulleted items in the Phase I Proposal is to “Adopt a standard for rulemaking requiring rules to be predicated on valid science and clarity of language”. We strongly agree with this standard. We ask that the same standard be used to repeal or modify a rule or law. The burden of evidence demonstrating flaws in the current system should be on the entity requesting the change in question. 
The next bulleted item is to “Create a process for minor added projects or revisions to large projects that have already been approved under Site Law to reduce administrative burden of these smaller initiatives”. This process is currently in place. I have a copy of the “Minor Revisions Application” form that I downloaded from the DEP website on Saturday the 12th and it is attached to my written statement. It states, “This form shall be used for minor revisions to a project that has received previous Site Law, NRPA or Stormwater Law approval from the Department, where the revision(s) significantly decreases or eliminates an environmental impact, does not significantly expand the project, does not change the nature of the project or does not modify any Department findings with respect to any licensing criteria.  If significant project changes are proposed, then an amendment application will be required by the Department”. Even though the system is in place it could be looked at to see if there is room for improvement where applicants would be allowed to use the simple modification form for more projects.
Another bulleted item is to, “Internalize to DEP functions that are currently managed by various disparate state agencies (e.g., aboveground storage tanks at State Fire Marshal, drinking water systems at DHHS, Site Law permit significant wildlife habitat analysis at DIF&W.)”. In our experience, review of project proposals by biologists within MDIFW supports the Administration’s stated objective of substantiating regulatory decisions based on “best available science”. Internalizing Significant Wildlife Habitat analyses within DEP is not possible because they do not have the staffing capacity or demonstrated expertise for that function.  
We also draw attention to the need to reinvigorate Maine’s process of developing a credible set of regulatory standards for road crossings over streams. The realization that road crossings represent a source of considerable impairment to stream health in Maine is only now becoming widely recognized. Recent studies performed at 3,700 locations across the state suggest that up to 90% of all perennial stream crossings may be barriers to fish passage for at least part of the time during the year. These barriers hinder attainment of conservation and recovery goals for highly prized species like Atlantic salmon, alewife, and our native Eastern brook trout. Correcting these barriers represents one of the single highest priority actions for the conservation of Maine’s rivers and streams. In support of those findings, we encourage a regulatory revision process for stream crossings that fully reflects what we now understand of the problem. We recognize that increased expense is a real concern for the State, municipalities and private road owners and this must be taken into consideration during planning so that implementation of the new rules can be achieved.   
The last bulleted item for today’s reference is to, “Review the Site Location of Development Act ("SLODA") and the Natural Resources Protection Act ("NRPA") and implementing regulations to modify applicability thresholds and to set objective standards for review of applications. Specifically: Require a decision within 30-days of receipt.” For many of the larger, more complex projects, 30 days does not seem a reasonable amount of time to accommodate adequate review of a Site Law permit application. The process also can take longer when the DEP is submitted an incomplete application. The DEP should not be held to a maximum time limit to render a decision on a permit if the initial application is incomplete and they have to wait for the applicant to provide them with additional information. That being said, we do agree that setting a time limit is appropriate so there is predictability for applicants who submit a complete and well prepared application. 
These are just some examples of ideas and concerns that are coming from our membership.  We have equal, and in some cases stronger, concerns regarding other resource areas, including deer wintering areas, vernal pools, and shoreland setbacks.  Our organizations are currently working on detailed responses to these issues and we remain available to the Committee for input to the process based on our experience as scientists and active participants in the various phases of permitting both large and small projects.
Thank you for taking the time to hear me speak again. We can offer much more detail than what the present process can reasonably accommodate, so on behalf of METWS and MAWS, I want to extend once again our invitation for interested parties to contact our organizations for more information. If we are contacted prior to hearings and workshops with specific topics we could attend with prepared information. We will gladly provide useful technical information to RF&R now and in the future.

Sincerely, 

Rodney Kelshaw, Chair of the Maine Chapter of TWS Policy Committee & Maine Association of Wetland Scientists Legislative Subcommittee
Email: rkelshaw@boyleassociates.net
Phone: (207) 944-6776

