MAWS Vernal Pool Roundtable Workshop (Part 2)
December 8, 2010
Augusta Elks Lodge
8:30 am to 3:00 pm

Regulators in attendance:
Philip DeMaynadier (IFW)
Jason Czapiga (IFW)
Wendy Mahaney (USFWS)
Mike Mullen (DEP)
Marcia Spencer-Famous (LURC)
Jay Clement (ACOE)
Marc Kern (EPA)

8:30-9:00 AM 
Sign in 

9:00-9:15 AM
Welcoming remarks and introduction of panel members - Dale Knapp – President

9:15-9:30 AM
Maine’s General Permit Update- Rod Kelshaw- Legislative Chair

	The new General Permit from the ACOE was posted October 2010, during the comment period the MAWS executive committee, on behalf of the membership, drafted comments based on the draft General Permit.  A draft letter was circulated within MAWS in late July of 2010 and then submitted in response to the call for public comment on the General Permit.  

	MAWS Comments included the following:

1. Further definition of “nebulous” features (i.e., ATV ruts, pools within emergent marsh, etc.).
2. Retain “Natural” within the vernal pool definition.
3. A copy of the final comment letter will be added to the MAWS website.

9:30-12:00 
Q&A With Regulators

The session began with regulators discussing any major changes or alterations related to the regulation of vernal pools.  A summary of the responses is below:

	IFW – 
Jason Czaoiga has been hired to increase staff and works within the program dealing with essential habitat, including vernal pools.  Jason is the primary GIS specialist and works directly on additions to the State’s vernal pool database.

Currently the State has reviewed approximately 1,200 vernal pool data forms.  Of that number approximately 20% are significant vernal pools and 6-7% are potential significant.  The potential significant pools are such due primarily to incomplete data forms.  The remaining ~73% of the pools are not “significant” pools.
	
USFWS –
No Changes to report.

DEP-
No Changes to report. 

LURC-
LURC is currently working on developing vernal pool rules that closely mirror NRPA.  There is an upcoming presentation with the commissioners regarding this topic.  Additional information should be forthcoming following this meeting and additional review and input from other State Agencies.

ACOE – 
	Under what rule does the ACOE regulate wetlands?
· 404 Clean Water Act.

2 types of ACOE permits for wetlands in Maine?
· General Permit
· Individual Permit

Maine General Permit Updated Oct 12th  2010 and valid through Oct. 12th 2015.  The new General Permit is available online:  

In overview some general changes to the General Permit include:

·  Additional regulation of stream crossings (Note: there may be changes to this based on input from Agencies, stand by for future news from the ACOE).
· Longer stream bank stabilization projects. 
· Projects covered under the previous Programmatic General Permit are still covered.  
· Construction mats within existing Rights of Way used for maintenance of a previously permitted action no longer require additional permits (Note: That mats occurring within endangered species habitat may require consultation).  To be safe mats within endangered species habitat (i.e., crossing a Salmon stream) even within a previously permitted activity may require a Category 2 permit.
· 15,000 sq. ft. impact is the new threshold for Category 1.
· Wetland delineations methods now require the ’87 manual in addition to the new Northeast Regional Supplement. 
· Category 1 permits now require a notification from be sent to the ACOE.  This allows for a better determination of cumulative impacts from Category 1 permits.
· Category 2 permits are “permitting”
Specific changes to the General Permit related to vernal pools (Note in order for Federal jurisdiction to apply to vernal pools, jurisdiction must be triggered by impacts to a jurisdictional resource):
· Directional buffers now included see Appendix E of the new General Permit.
· Forestry and agriculture practices are generally exempt.
		To Qualify for Category 1:
· No dredged or fill material placed within spawning or breeding areas (i.e., vernal pool).
· Protection of Vernal Pools expanded not only no fill within the pool itself, but also no fill within 100’ of the pool.
· Buffer habitat (upland critical habitat) expanded from 500’ to 750’ which must maintain a minimum of 75% overstory cover.

General notes related to Federal regulation of Vernal Pools:
·  Both Natural/Non-Natural pools are recognized by the ACOE
· Presence of species and any number of egg masses qualify; there is no “significance” level for federal “pools.”  Regardless of the level of activity the resource still provides a function.
· Presence of predatory species (e.g., green frogs) may not “kick out” a pool.
EPA-
· Look at ACOE guidance document for mitigation (anyone have the link?)
· Key items within this document include:
· Direct/Indirect impacts
· Mitigation for temporary loss
· Cutting within buffers (streams/vernal pools) may require mitigation.
· Filling of a vernal pool may include mitigation cost of associated buffers.

Update on effort of citizen scientists and Municipal surveys – Dawn Morgan

The University of Maine encourages Municipalities to develop vernal pool layers for use in development planning.  Trained volunteers are an important part of the “pre-screening” step for Municipal surveys.  Volunteers visit pools identified on aerial imagery, based on the initial count made by volunteers return trips are made to the pool by qualified observes.  Land owner permission of the ground portion of the survey is always required.   To date the program has worked with 10 towns (primarily in southern Maine).  Data layers are used by the towns and Code Enforcement Officers for use in planning and enforcement.

Dawn handed out a FAQ and asked the MAWS membership to provide input or use it to help answer inquires related to vernal pool regulation.

Issues pertaining to Field Data Forms and Submissions – Rich Jordan Chair of the Vernal Pool Technical Committee. 

IFW – The New draft vernal pool field form (12-6-10) includes revisions based on working with the MAWS VPTC as well as internal changes spearheaded by the IFW.  General changes include:

· Observer information now includes a one-time submittal (as an addendum to the form) which explains the observers qualifications.
· Project Contact field now added to include contact information for the primary project lead for data collection.
· Digital data submission is now included as an option.  A shapefile showing the location of the mapped pool may now be submitted directly to Jason (Jason.czapiga@maine.gov) at the IFW.  (Note: for larger projects hard copy data sheets and maps are still required in addition to digital data.  For small projects, 3 or fewer pools, all data may be submitted electronically so long as data sheets, photos, and maps are submitted as a single file and location information as another).
· Wet site shrubs (highbush blueberry, maleberry, winterberry, mountain holly, etc) have been added to pool vegetation list.
· “No vegetation in pool” added as an option.
· % of pool surveyed, now included to address problems related to access.  (Note: for larger projects if 2/3 of a pool is surveyed with less than ½ of the trigger numbers, and no fairy shrimp or other RTE species are not present, the pool is considered non-significant.  If less than 2/3 of the pool is surveyed the pool must be considered potentially significant unless permission is gained to survey the entire pool).
· Surveyors should not be concerned with potential liability if handling a protected species for proper identification, so long as the animal is not harmed and is returned to the location it was discovered. 
· The observer signature section will likely be removed from the form and included on the addendum (observer information).

USFWS- State Data form is fine
LURC - Will defer to IFW for review, currently IFW form is fine.
ACOE- State form is fine; additionally the use of a table format is also acceptable so long as the information included allows the ACOE to make informed decisions related to resource functions.




Discussion of MAWS Protocol definitions-Rich Jordan

The following items were discussed as potential additions or changes to the current draft MAWS VP protocol:

· Add 355 definitions directly to the protocol
· Address issues in the current decision tree to better follow ACOE/DEP regs.
· Include “egg mass” definition (i.e., 3+ eggs)
· Better definition of natural vs. non-natural
· Inlet/Outlet, change from the DEP definition of a stream.  Work on a better definition.
· Shallow depression, while the current MAWS proposed definition (maximum depth of 6” and dimension of 4’x4’) was thought to be a good proposition no agency signed off on such a definition.  IFW did note that “99.9% of the time a pool of such dimension would likely not be significant”
· While no one “signed” off on the MAWS shallow depression all present could see the functionality of it.
· IFW suggested looking into work that may address size vs. productivity.
· Wetland complexes
· ACOE addressed on a case by case basis.
· PFO (pit and mound) use the vernal pool depression (i.e., BPJ)
· Rich solicited photo to use in the glossary to help better define items such as manmade pools, egg masses, etc.


Questions and Answer:

Q:  Do agencies have a preference for naming of features other than a significant/natural vernal pool (i.e., ditches).  Is it better to simply call them what they are?
A:   

LURC:  Follows the lead of the Feds/State.  Early consultation is best to work out naming conventions on a case by case basis.

ACOE:  No real preference.  It can help save time to simply provide a table with what features are.  It allows for an easy analysis of features and what the impacts are.

DEP:  Fine with ABA, or whatever.  Anything that easily allows the State to determine regulated vs. non regulated.

USFWS:  “Ditto” No real preference, ABA is fine or call it what it is.

IFW: “Ditto”

Q:  Is there a time frame associated with the submission of forms (i.e., are forms from a few years ago still valid)?

A: 
DEP:  No time limit.  It was discussed that sheets older than the actual legislation (06-07) should be redone.

IFW: Anything from 2006 on would still be processed.


Q:  Ditches and other Non-Natural features, would the agencies prefer a simple table calling features what they are?

A: ACOE:  Table method works well as long as all variables are included.  It helps with the initial screening of the data.

LURC: Tables with associated maps are helpful.  Noted that early discussions and pre application meetings are useful.

IFW:  Note,  non-natural with no significant numbers (i.e., 40-20-10/RTE etc) pass on the full data sheet but provide a table is fine.

Q: If data is available over multiple years for a single site, would agencies prefer all or the most recent?

A: IFW:  All the data would be best.

Q:  Can VPs be created as part of mitigation?

A:  ACOE:  Yes, if it is appropriate to do so it can be done if it meets identified success criteria.

USFWS: Usually best if done in an area with a complex of pools.  And monitoring following construction is required.

Q: Maine has a new Governor; does the DEP expect any changes as a result?

A: DEP:  No comment.

Q:  If data is collected in 2010 is it still valid in 2011 and also when should data be submitted in general?

A: 

 IFW – that is fine.

DEP – Send in forms right ASAP.  Lock in significant or non-significant.

LURC – Send forms in ASAP.  Locking it in as Significant or not significant is a tough choice, but locking it in as one or the other is beneficial in the long run.

Q:  Would the panel clarify the exclusion for pools that dry before the NRPA date (July 31st/15th date, see Chapter 335 for details)?

A: IFW: Normally if significance is reached the dry down date is not used to determine significance.

DEP:  If a survey has been done and a pool is identified as significant, waiting to see if the pool dries is general not going to kick the pool out.

Q:  Under the new ACOE general permit is SHPO (Historic Preservation) consultation required under Category 1?

A: ACOE:  Category 1 permits do not require consultation with the SHPO.  If something is discovered during the project (under Category 1) there is a kick out for consultation with the SHPO.




Q: What is required for submission of “non” State significant pools?
A:
IFW – 
	Small projects – all pools (potential, significant, man-made, and otherwise)
Large projects – 
· Data on Natural and non-natural pools with significant numbers of egg masses or RTE species (ribbon snake, blandings, etc).
· Data on any natural “pool” regardless of presences/absence of indicator species or egg masses.  Pool in this case is locked in a non-significant.
· Data on Natural Pools containing non-significant numbers of indicator egg masses

(Note: It was agreed that further discussion of what defines a small or large project should be addressed)


ACOE-
Significant/Non-significant has no bearing with the ACOE, natural or man-made does not impact the importance of a pool either.  In the case of a wetland that has egg masses, it is a wetland with a specific function provided to amphibians.  In the case of the ACOE the state form is fine as is a table showing details of the pools.  In the case of the ACOE it is best to provide data on any feature (aquatic) and its associated function (i.e., breeding area, foraging habitat, over wintering, etc).







